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IN THE SUPREME COURT OF THE
STA TE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
vs.

MARK STEPHEN WICKLUND,
Defendant-Appellant.

)
)
)
)
) Supreme Court No. 38310
)
)
)
)
)
)

Appeal from the District Court of the Fourth Judicial District, and for the County of
Honorable Thomas F. Neville, District Judge Presiding

APPELLANT'S BRIEF

Jacob D. Deaton, ISB #7470
Law Office of Jacob Deaton, PLLC
6126 W. State Street
Boise, Idaho 83703
Telephone: (208) 685-2350
Facsimile: (208) 685-2351

Lawrence G. Wasden
Attorney General's Office
PO Box 83720
Boise, Idaho 83720-0010
Telephone: (208) 334-2400
Facsimile: (208) 854-8071

Attorney for Appellant

Attorney for Respondents
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STATEMENT OF THE CASE
On August 29, 2001, Mark Stephen Wicklund ("Wicklund") pled guilty to one count of
sexual battery of a minor child 16 or 17 years of age (R. at 36). The court ordered Wicklund to
pay a $20,000 fine at the rate of $250 per month (R. at 47). On August 8, 2008, Judge Neville
found Wicklund in violation of his probation due to accessing the internet. Judge Neville ordered
that "[t]he defendant's access to the internet shall be suspended for an indefinite period or until
the defendant's probation officer can be convinced that it is necessary for the defendant's
business and livelihood, and that the defendant can be trusted to use the internet only for work
purposes" (emphasis in original R. at 119). On August 8, 2008, as a result of that violation, Judge
Neville entered an Order Reinstating, Amending, and Extending Probation through November
13, 2011 (R. at 118).
On July 10, 2009, Wicklw1d filed a Motion for Early Release from Probation (R. at 121 ).
Although Mr. Wicklund requested oral argument, the Judge chose to deny the motion in a
handwritten order without a hearing (R. at 122). On July 22, 2009, Wicklund filed a Motion to
Reconsider (R. at 127). Judge Neville similarly denied the Motion to Reconsider with a
handwritten order (R. at 128). On November 23, 2010, Wicklund filed a Motion to Terminate
Probation and Set Aside Fine (R. at 134). That motion substantially sets forth the grounds for the
instant appeal.
Once again, without oral argument, Judge Neville chose to deny the motion with a
handwritten order (R. at 141). As such, the facts as set forth in Wicklund's Motion stand
uncontroverted.
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1.

The Court ordered Mr. Wicklund to pay a fine of $20,000 (R. at 47); (R. at 135).

2.

Mr. Wicklund has paid approximately $5,662 of the fine (R. at 135).

3.

$14,626.50 remains outstanding. Id.

4.

Since September 2006, Mr. Wicklund has been totally disabled. Id.

5.

Wicklund lives at home with his elderly parents who are failing in health and
require constant nursing care. Id.

6.

The probation office has not permitted Mr. Wicklund use of the internet since
2005. Id.

7.

Mr. Wicklund has been unable to work in any capacity due to his total disability.

Id.
8.

Due to Mr. Wicklund's destitute financial condition, the probation office has
waived the monthly cost of Mr. Wicklund's supervision (R. at 36).

9.

Even if Mr. Wicklund could work, notwithstanding his disability, Judge Neville's
restriction of his internet use renders him incapable of pursuing the only vocation
for which he is qualified (R. at 139

140).

Mr. Wicklund's attorney pointed out in the Motion to Tem1inate Probation and Set Aside
Fine that the rule pursuant to which Mr. Wicklund pleaded guilty "specifically indicates that no
fine would be imposed upon Mr. Wicklund ... "(referring to Rule 11 Plea Agreement R. at 3637); (R. at 139).
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Judge Neville "DENIED [the motion] in all respects without a hearing" (emphasis in
original, R. at 141 ). Judge Neville specifically ordered Mr. Wicklund "may be found in violation
if he fails to pay the fine" (R at 141 ).
ISSUES ON APPEAL

Did the District Court abuse its discretion when it ordered Mr. Wicklund to pay a fine
which was impossible for him to pay?

APPLICABLE LEGAL STANDARD

Idaho Code § 19

2601 (2)

the trial court the discretion to place a defendant on

probation "under such terms and conditions as it deems necessary and expedient". The law does
not, however, provide the trial court with the authority to impose arbitrary or unreasonable
conditions. State v. Russell, 122 Idaho 515 P.2d l 326 (Ct. App. 1991 ). In particular, "it is
improper for a court to impose a condition of probation that is impossible of fulfillment by the
particular probationer." State v. Sandoval, 92 Idaho 853, 52 P. 2d 350 ( 1969); State v. Oyler, 92
Idaho 43, 45, 436 P.2d 709, 711 (1968); State v. Davis, 107 Idaho 215, 687 P.2d 998 (Ct. App.
1984).
Reviewed on appeal, this Court conducts a two part inquiry: (I) whether the lower court
correctly perceived the issue as one of discretion and (2) whether the lower court acted within the
boundaries of such discretion and consistently with any legal standards applicable to the specific
choices before it. c'Wate v. Hedger, l 15 Idaho 598, 768 P.2d 1331 (1989).
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ARGUMENT

Mr. Wicklund respectfully submits that the District Court erred in denying his motion lo
set aside his fine. State v. Wakefield 145 Idaho 270 (Idaho App. 2007) controls this case.
Wakefield stands for the proposition that if a probationer is incapable of paying a fine assessed
against him, then that term of probation is illegal. The record in this case is uncontroverted. Mr.
Wicklund cannot pay the fine that the court assessed against him. As such, that condition of
probation is impossible of fulfillment and is illegal under Idaho law.
Thus, Mr. Wicklund is making two arguments by way of this appeal. First, because he is
disabled aI1d because his disability will last for the rest of his life, Mr. Wicklund's only income is
likely to be his disability payments. Further, because his disability payments are minuscule and
designed to cover only his living expenses, it is impossible for him to pay the remainder of the
fine levied against him. His disability status is not going to change under any foreseeable
circumstance.
Second, his inability to access the internet only exacerbates the problem. While it is Mr.
Wicklund's position that even with internet access it would still be impossible for him to pay the
remaining fine, his inability to use the internet, even for business pmposes, removes the remote
possibility for him to be able to find some type of employment that would give him sufficient
income to pay the fine.
Thus, the District Court erred in denying Mr. Wicklund's motion to set aside the
remaining fine given the facts of this case and the guidance provided by State v. Wakefield
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CONCLUSION

For the reasons above, Mr. Wicklund respectfully submits that the order from which he
appeals be REVERSED.

DATED this 8th day of July, 2011.

JACOB D. DEATON
Attorney for Appellant
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 8th day of July, 2011, I caused a true and correct copy
of the foregoing document to be served by the method indicated below, and addressed to the
following:
Lawrence G. Wasden
Attorney General's Office
PO Box 83720
Boise, Idaho 83720-0010
Telephone: (208) 334-2400
Facsimile: (208) 854-8071
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